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STAU. OF MA INE
KNOX. SS.
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)
)
Plaintiff
)
)
v*
)
)
FLAGSHIP CINEMAS MANAGEMENT, INC. )
)
STRAND THEATRE, LLC.,
)
)
JOHN J. CROWLEY, JR., and
)
)
DANIEL J. FLYNN
)
)
Defendants
)

SUPERIOR c o u r t
CIVIL ACTION
DOCKETNO.

STATE OF MAINE,

I.
1.

COMPLAINT
(Injunctive Relief Requested)

INTRODUCTION

This is an antitrust enforcement action brought by the Attorney General of

the State of Maine pursuant to 10 M.R.S.A. §§ 1101, 1102, 1102-A, 1104, and 5 M.R.S.A.
§ 207, seeking injunctive relief to remedy and prevent adverse effects on competition which
have resulted or may result from Defendants' acquisition or beneficial acquisition on
December 5, 2001 of real estate located in Rockland, Maine, now or formerly known as the
Strand Theatre, (“the acquisition”) which until the date of its purchase or shortly before had
been operated as a cinema business by the sellers, Peter and Denise Vivian, and prior to that
time by its longtime owner, Meredith Dondis.

II.
2.

PARTIES

Plaintiff, the State of Maine, sues in its sovereign capacity. The State, through

the Office of the Attorney General, is charged by statute with the enforcement of the antitrust

lawsj including 10 M.R.S.A. §§ 1101, 1102,1Ì02-A, 1104, and 5 M.R.S.A. § 207.
3.

Defendant, Strand Theatre, LLC, (“LLC”) is a Maine limited liability company

which holds title to real estate located in Rockland, Maine now or formerly known as
Strand Theatre (the “Strand”), which until the date of its purchase or shortly before had been
operated as a cinema business by the sellers, Peter and Denise Vivian and prior to that time by
its longtime owner, Meredith Dondis.
4.

Defendant Flagship Cinemas Management, Inc. (“Flagship”) is a

Massachusetts corporation with principal offices in Everett, Massachusetts, which, upon
information and belief, either directly or through affiliated entities, owns and operates
cinemas in Massachusetts, Maryland, and Maine, including a cinema complex in Thomaston,
near the municipal boundary with Rockland, Maine. Through common ownership, Flagship is
affiliated with LLC.
5.

Defendant John J. Crowley, Jr. (“Crowley”) is a member of LLC, and a

principal of Flagship. Upon information and belief, Crowley acts as Chief Executive
Officer on behalf of both LLC and Flagship.
6.

Defendant Daniel J. Flynn (“Flynn”) is likewise a member of the LLC,

and a principal of Flagship.

HI.
7.

JURISDICTION & VENUE

This Court has jurisdiction of this action pursuant to 4 M.R.S.A. § 105, 10

M.R.S.A. § 1104, 5 M.R.S.A. § 209 and 14 M.R.S.A. § 6051 (13).
8'.

Venue is proper in this Court pursuant to 14 M.R.S.A. § 501 and 5 M.R.S.A. §

209.
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rV.

9.

FACTS

Either directly or through affiliated entities, Flagship owns or beneficially

owns and operates a twelve-screen cinema complex on Highway 1 in Thomaston, Maine,
close to the Rockland business district, which does business under the name “Flagship
Cinema.” Flagship shows commercial, first-run movies and other movies to the cinema
going public at its Thomaston/Rockland complex.
10.

Two other enterprises in the Knox county area engage in the business of

showing commercial, first-run and other movies to the cinema-going public. These are the
Colonial Theatre, located in Belfast; and Bayview Cinema, located in Camden, Maine.
11.

Prior to December 5, 2001, Peter and Denise Vivian owned the Strand

and operated a cinema business at that location. Prior to the Vivians’ ownership,
the longtime owner of the Strand was Meredith Dondis. The Vivians and Dondis
showed commercial, first-run movies and other movies to the cinema-going public.
12.

LLC, a corporate affiliate of Flagship under common ownership, consummated

the acquisition of the Strand from the Vivians on December 5, 2001. As a result, the Vivians
ceased to do business at that location.
13.

The Attorney General first learned of the purchase of the Strand real estate by

LLC on or about January 25, 2002. Upon learning of the acquisition of the Strand by LLC in
January, 2002, the Attorney General commenced an investigation in order to determine if the
acquisition was violative of applicable antitrust laws, resulting in an affirmative conclusion.
14.

On January 28, 2002, LLC agreed to lease the Strand to an individual

named Robert MacPherson, and also accorded to MacPherson an option to purchase the
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Strand. Crowley and MacPherson represented to the Attorney General that MacPherson
intended to renovate and operate the Strand as an independent cinema. Based on this
representation, the Attorney General determined to forebear to seek any antitrust remedy,
such as divestiture of the Strand, and await developments. However, MacPherson never
renovated or operated the Strand as a cinema. Upon information and belief, the lease and
option agreement with MacPherson has since been terminated.
15.

LLC subsequently agreed to lease the Strand to Triton Entertainment and its

principal, Paul Wenger. Crowley and Wenger represented to the Attorney General that Triton
and Wenger intended to renovate and operate the Strand as a cinema. Crowley and Wenger
did not disclose to the Attorney General that Wenger is a business partner or associate of
Crowley; or that together, Crowley and Wenger, through corporate entities in which they are
controlling principals, operate at least one cinema in Maryland. After the Attorney General
discovered the relationship between Crowley on the one hand and Triton and Wenger on the
other, and reopened his antitrust investigation, the lease agreement between LLC' and
Triton/Wenger was terminated,
16.

Since 2002, the Attorney General has attempted to negotiate with LLC and

Crowley in order to bring about the lease or divestiture of the Strand to an independent entity
which possesses the capacity and the intention to operate the premises as a cinema. The
Attorney General has at all times made clear to LLC and Crowley that, in the event those
negotiations proved unsuccessful, he reserved the right to challenge the acquisition pursuant
to applicable law and to seek a court order mandating divestiture of the Strand, and other
appropriate relief.
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V.
17.

MARKET DEFINITION

The line of commerce and geographical area within which the acquisition

which is the subject of this Complaint must be assessed is the showing of commercial, firstrun movies and other movies to the cinema-going public in the Knox County area. A relevant
submarket is the market for the showing of commercial, first-run movies and other movies
to the cinema-going public in the City of Rockland and its vicinity.

VI.
18.

MARKET CONCENTRATION

As of the date of the acquisition which is the subject of this Complaint, the

relevant Knox County and City of Rockland markets were highly concentrated. Either directly
or through affiliated entities, Flagship possessed a substantial degree of market power in the
Knox County and City of Rockland markets. As a result of the closure of the Vivian cinema
business at the location of the Strand real estate, Flagship's ability to profit by charging high
prices to the cinema-going public at its Rockland complex was enhanced, and the choices
available to the cinema-going public were reduced. There are significant barriers to entry into
the relevant market in terms of required investment.

vn.
19.

CAUSE OF ACTION

The acquisition of the Strand by LLC and beneficially by Flagship, Crowley

and Flynn has had the following effects in the Knox County and City of
Rockland markets:
(a)

Competition has been substantially lessened;

(b)

Flagship's market share, market power and ability to affect or

control price has been enhanced; and

'(c)

The concentration of the relevant market in Knox County and

the City of.Rockland has been increased.
20.

■

The acquisition constitutes a violation of 10 M.R.S.A. §1101, 1102, 1102-A,

andSM .R .SA . § 207.

Vni. PRAYER

WHEREFORE, the State of Maine prays that this Court:
A.

Order Defendant, LLC, and, to the extent of their beneficial ownership and

control, Defendants Flagship, Crowley and Flynn to divest their ownership and control of the
Strand within three months, with no minimum price restriction, to an independent,
unaffiliated buyer approved by the Attorney General as possessing the commitment, know
how and financial capacity to operate a cinema at the location of the Strand, showing
commercial, first-run and/or other movies to the cinema-going public in Knox County and
City of Rockland markets;
B.

Order LLC, Flagship, Crowley and Flynn to immediately advertise the Strand

for sale as a cinema and to submit all offers received within three months for the
Attorney General’s consideration pursuant to the foregoing;
C.

Order LLC, Flagship, Crowley and Flynn to restore the Strand to its.

condition as of the date of their acquisition of the property, and to replace any equipment
removed since that date;
D.

Order LLC, Flagship, Crowley and Flynn to terminate any

current lease or option agreement with respect to the Strand and enjoin them from selling the
Strand to any party other than a party approved by the Attorney General;
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E.

Award the Attorney General his costs of investigation, costs of suit and

reasonable attorney fees;
F.

Award such farther relief as the Court deems just and proper..

G. STEVEN ROWE
Attorney General

Dated: December 18, 2003
FRANCIS ACKERMAN
Assistant Attorney General
6. State House Station
Augusta, Maine 04333
(207) 626-8847
Maine Bar No. 2125
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STATE OF MAINE
Kn o x , ss.

:D
STATE OF MAINE,

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

*

)
)
)
)

Plaintiff
v.

)

)
FLAGSHIP CINEMAS MANAGEMENT, INC. )
)
STRAND THEATRE, LLC.,
)
)
JOHN J. CROWLEY, JR., and
)
)
DANIEL J. FLYNN
)
)
Defendants
)

I.
1.

COMPLAINT
(Injunctive Relief Requested)

INTRODUCTION

This is an antitrust enforcement action brought by the Attorney General of

the State ofMaine pursuant to 10MJRS.A. §§ 1101,1102,1102-A, 1104, and 5 M.R.S.A.
§ 207, seeking injunctive relief to remedy and prevent adverse effects on competition which
have resulted or may result from Defendants’ acquisition or beneficial acquisition on
December 5, 2001 of real estate located in Rockland, Maine, now or formerly known as the
Strand Theatre, (“the acquisition”) which until the date of its purchase or shortly before had
been operated as a cinema business by the sellers, Peter and Denise Vivian, and prior to that
time by its longtime owner, Meredith Dondis.

II.
2.

PARTIES

Plaintiff, the State ofMaine, sues in its sovereign capacity. The State, through

the Office of the Attorney General, is charged by statute with the enforcement of the antitrust

laws, including 10 M.R.S.A. §§ 1101,1102,11G2-A, 1104, and 5 M.R.S.A. § 207.
3.

Defendant, Strand Theatre, LLC, (“LLC”) is a Maine limited liability company

which holds title to real estate located in Rockland, Maine now or formerly known as
Strand Theatre (the “Strand*’), which until the date of its purchase or shortly before had been
operated as a cinema business by the sellers, Peter and Denise Vivian and prior to that time by
its longtime owner, Meredith Dondis.
4.

Defendant Flagship Cinemas Management, Inc. (“Flagship”) is a

Massachusetts corporation with principal offices in Everett, Massachusetts, which, upon
information and belief, either directly or through affiliated entities, owns and operates
cinemas in Massachusetts, Maryland, and Maine, including a cinema complex in Thomaston,
near the municipal boundary with Rockland, Maine. Through common ownership, Flagship is
affiliated with LLC.
5.

Defendant John J. Crowley, Jr. (“Crowley”) is a member of LLC, and a

principal of Flagship. Upon information and belief, Crowley acts as Chief Executive
Officer on behalf of both LLC and Flagship.
6.

Defendant Daniel J. Flynn (“Flynn”) is likewise a member of the LLC,

and a principal of Flagship.

HI.
7.

JURISDICTION & VENUE

This Court has jurisdiction of this action pursuant to 4 M.R.S.A. § 105,10

M.R.S.A. § 1104, 5 M.R.S.A. § 209 and 14 M.R.S.A. § 6051 (13).
8.

Venue is proper in this Court pursuant to 14 M.R.S.A. § 501 and 5 M.R.S.A. §

209.
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IV.
9.

FACTS

Either directly or through affiliated entities, Flagship owns or beneficially

owns and operates a twelve-screen cinema complex on Highway 1 in Thomaston, Maine,
close to the Rockland business district, which does business under the name “Flagship
Cinema.” Flagship shows commercial, first-run movies and other movies to the cinema
going public at its Thomaston/Rockland complex,
10.

Two other enterprises in the Knox county area engage in the business of

showing commercial, first-run and other movies to the cinema-going public. These are the
Colonial Theatre, located in Belfast; and Bayview Cinema, located in Camden, Maine.
11.

Prior to December 5, 2001, Peter and Denise Vivian owned the Strand

and operated a cinema business at that location. Prior to the Vivians’ ownership,
the longtime owner of the Strand was Meredith Dondis. The Vivians and Dondis
showed commercial, first-run movies and other movies to the cinema-going public.
12.

LLC, a corporate affiliate of Flagship under common ownership, consummated

the acquisition of the Strand from the Vivians on December 5, 2001. As a result, the Vivians
ceased to do business at that location.
13.

The Attorney General first learned of the purchase of the Strand real estate by

LLC on or about January 25, 2002. Upon learning of the acquisition of the Strand by LLC in
January, 2002, the Attorney General commenced an investigation in order to determine if the
acquisition was violative of applicable antitrust laws, resulting in an affirmative conclusion.
14.

On January 28, 2002, LLC agreed to lease the Strand to an individual

named Robert MacPherson, and also accorded to MacPherson an option to purchase the
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Strand. Crowley and MacPherson represented to the Attorney General that MacPherson
intended to renovate and operate thè Strand as an independent cinema. Based on this
representation, the Attorney General determined to forebear to seek any antitrust remedy,
such as divestiture of the Strand, and await developments. However, MacPherson never
renovated or operated the Strand as a cinema. Upon information and belief, the lease and
option agreement with MacPherson has since been terminated.
15.

LLC subsequently agreed to lease the Strand to Triton Entertainment and its

principal, Paul Wenger. Crowley and Wenger represented to the Attorney General that Triton
and Wenger intended to renovate and operate the Strand as a cinema. Crowley and Wenger
did not disclose to the Attorney General that Wenger is a business partner or associate of
Crowley; or that together, Crowley and Wenger, through corporate entities in which they are
controlling principals, operate at least one cinema in Maryland. After the Attorney General
discovered the relationship between Crowley on the one hand and Triton and Wenger on the
other, and reopened his antitrust investigation, the lease agreement between LLC and
Triton/Wenger was terminated.
16.

Since 2002, the Attorney General has attempted to negotiate with LLC and

Crowley in order to bring about the lease or divestiture of the Strand to an independent entity
which possesses the capacity and the intention to operate the premises as a cinema. The
Attorney General has at all times made clear to LLC and Crowley that, in the event those
negotiations proved unsuccessful, he reserved the right to challenge the acquisition pursuant
to applicable law and to seek a court order mandating divestiture of the Strand, and other
appropriate relief.
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y.
17.

MARKET DEFINITION

The line of commerce and geographical area within which the acquisition

which is the subject of this Complaint must be assessed is the showing of commercial, firstrun movies and other movies to the cinema-going public in the Knox County area. A relevant
submarket is the market for the showing of commercial, first-run movies and other movies
to the cinema-going public in the City of Rockland and its vicinity.

VI.
18.

MARKET CONCENTRATION

As of the date of the acquisition which is the subject of this Complaint, the

relevant Knox County and City of Rockland markets were highly concentrated. Either directly
or through affiliated entities, Flagship possessed a substantial degree of market power in the
Knox County and City of Rockland markets. As a result of the closure of the Vivian cinema
business at the location of the Strand real estate, Flagship’s ability to profit by charging high
prices to the cinema-going public at its Rockland complex was enhanced, and the choices
available to the cinema-going public were reduced. There are significant barriers to entry into
the relevant market in terms of required investment.

vn.
19.

CAUSE OF ACTION

The acquisition of the Strand by LLC and beneficially by Flagship, Crowley

and Flynn has had the following effects in the Knox County and City of
Rockland markets:
(a)

Competition has been substantially lessened;

(b)

Flagship’s market share, market power and ability to affect or

control price has been enhanced; and

5

. '(c)

The concentration of the relevant market in Knox County and

the City of Rockland has been increased, .
20,

The acquisition constitutes a violation of 10 M.R.S.A. §.1101, 1102, 1102-A,

and5M.R.S.A. § 207,

VIII. PRAYER
WHEREFORE, the State of Maine prays that this Court:
A.

Order Defendant, LLC, and, to the extent of their beneficial ownership and

control, Defendants Flagship, Crowley and Flynn to divest their ownership and control of the
Strand within three months, with no minimum price restriction, to an independent,
unaffiliated buyer approved by the Attorney General as possessing the commitment, know
how and financial capacity to operate a cinema at the location of the Strand, showing
commercial, first-run and/or other movies to the cinema-going public in Knox County and
City of Rockland markets;
B.

Order LLC, Flagship, Crowley and Flynn to immediately advertise the Strand

for sale as a cinema and to submit all offers received within three months for the
Attorney General’s consideration pursuant to the foregoing;
C.

Order LLC, Flagship, Crowley and Flynn to restore the Strand to its.

condition as of the date of their acquisition of the property, and to replace any equipment
removed since that date;
D.

Order LLC, Flagship, Crowley and Flynn to terminate any

current lease or option agreement with respect to the Strand and enjoin them from selling the
Strand to any party other than a party approved by the Attorney General;
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E.

Award the Attorney General his costs of investigation, costs of suit and

reasonable attorney.fees;
F.

Af

Award such further relief as the Court deems just and proper..

G. STEVEN ROWE
Attorney General

Dated: December IB, 2003
FRANCIS ACKERMAN
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8847
Maine Bar No. 2125
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STATE OF MAINE
KNOX, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-03-087

STATE OF MAINE,

)
)
Plaintiff
)
)
v.
)
)
FLAGSHIP CINEMAS MANAGEMENT, INC., )
STRAND THEATRE, LLC,
)
JOHN J. CROWLEY, JR., and
)
DANIEL J. FLYNN,
)
)
Defendants
)

STIPULATION OF DISMISSAL
OF ALL CLAIMS

NOW COME the parties in the within action, namely, the State of Maine as Plaintiff, and
Flagship Cinemas Management, Inc., Strand Theatre, LLC, John J. Crowley, Jr., and Daniel J.
Flynn, Defendants, through counsel, and stipulate to the dismissal of all claims in the pending
action with prejudice and without costs to the parties.
DATED this J j ^ day of February 2004.

Francis Ackerman, Maine Bar No. 2125
Assistant Attorney General on behalf of
G. Steven Rowe, Attorney General
ATTORNEY FOR PLAINTIFF

í ..
Nicholas'Bull, Maine Bar No. 1030
ATTORNEY FOR THE FOUR DEFENDANTS

STATE OF MAINE
KNOX, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-03-087

STATE OF MAINE,

)
)
)
)
)

Plaintiff

FLAGSHIP CINEMAS MANAGEMENT, INC
STRAND THEATRE, LLC,
JOHN J. CROWLEY, JR, and
DANIEL J. FLYNN,
Defendants

j

ANSWER OF DEFENDANTS

)
)
)
)
)

NOW COME the Defendants, through counsel, and answer the Complaint of the State of
Maine as follows:
I. INTRODUCTION
1.

The Defendants admit that an acquisition of beneficial interests occurred on

December 5, 2001, of the Strand Theatre and real estate on which it sits and further admits that
Peter and Denise Vivian owned that property from July 7, 2000 until December 5, 2001, but to
the extent other affirmative allegations are made which allege wrongdoing on the part of the
Defendants, all those allegations are denied, and to the extent that prior ownership is alleged to
have been in Meredith Dondis, the Defendants lack sufficient infonnation with which to form a
responsive pleading and therefore deny the same.
II. PARTIES
2.

The allegations contained in Paragraph 2 appear to be allegations dealing with

statutory obligations and are legal conclusions to which no responsive pleading is required but to

the extent that there is any allegation of improper or unlawful conduct on the part of the
Defendants, those allegations are denied.
3.

Admitted that Defendant LLC holds title to the real estate and that it was acquired

from Peter and Denise Vivian who operated it as a cinema business but Defendants deny,
because they lack sufficient information, any allegations with respect to Meredith Dondis.
4.

Admitted.

5.

Admitted.

6.

Admitted.
HI. JURISDICTION & VENUE

7. and 8.

Defendants reserve their rights to object to jurisdiction and venue.
IV. FACTS

9.

Admitted thatDefendant Flagship ownsor beneficially owns and operates a

twelve-screen cinema onHighway Route 1in Thomaston, Maine, and that it does business under
the name “Flagship Cinema” and that it shows commercial, first-run movies and other movies to
the cinematic public at that location. To the extent that there are other factual allegations, those
allegations are denied.
10.

Denied that there are only two other enterprises “in the Knox county area”

engaged in the business of showing commercial, first-run and other movies to the cinema-going
public.
11.

Admitted that Peter and Denise Vivian owned the Strand Theatre and operated a

cinema business at the Strand location from July 7, 2000 to December 5, 2001. The remaining
allegations are denied because of lack of sufficient information with which to form a responsive
pleading.
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12.

Admitted.

13.

Denied for lack of sufficient information.

14.

Admitted that MacPherson never renovated or operated the Strand as a cinema.

Denied that the Defendants were aware of or can be charged with the mental state of mind of the
State of Maine or the reasons for which it does or does not do things.
15.

Admitted that the Strand attempted to enter into a lease with Triton Entertainment

and Paul Wenger. The remaining allegations are denied to the extent that they suggest any
improper conduct or activity on the part of the Defendants. Admitted that Triton and Wenger
refused to go forward after the intermeddling on the part of the Attorney General’s office.
16.

Rule 4t)8 of the Maine Rules of Evidence clearly excludes all items alleged in

Paragraph 16. The Defendants reserve the right to seek sanctions against counsel for making
those allegations which are clearly in violation of the Maine Rules of Evidence.
V, 17.. VI. 18.. and VII, 19.
The statements made in Paragraphs 17, IS and 19 are all elements of proof required of
the Plaintiff in order to state a cause of action and the Defendants deny that they have done
anything improper or inappropriate nor do they agree with any alleged market definition
proffered by the Plaintiff that competition has been lessened, that they have increased prices, and
that any other allegedly unlawful activity or conduct has been pursued.
20.

Denied.
VIII. PRAYER

The Plaintiff is not entitled to any of the relief prayed for.
WHEREFORE, the Defendants pray that the Complaint of the Plaintiff be dismissed and
that the Defendants be awarded their costs.
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AFFIRMATIVE DEFENSES
1.

The Complaint of the Plaintiff fails to state a claim upon which relief may be

2.

The alleged geographic area is not a discreet nor defined geographic area for

granted.

purposes of identifying the cinema-going public.
3.

The presence of the Defendants’ Thomaston complex has enhanced competition

rather than reduced it.
4.

The acquisition of the Strand real estate was set in motion entirely by Peter Vivian

contacting one of the Defendants seeking a sale of a failing business.
5.

The State has unclean hands in that it has deliberately and consistently tried to

interfere with commercially reasonable efforts of the Defendants to dispose of a business asset.

/ Yj ik

DATED at Portland, Maine, this ,w7 ^ day of January 2004.

.

./M& y __________________

Nicholas Bull
Maine Bar No. 1030
ATTORNEY FOR DEFENDANTS

T hompson, Bull, F urey, Bass & M acColl, LLC, P.A.
120 Exchange Street, 6th Floor
P.O. Box 447
Portland, ME 04112-0447
(207) 774-7600
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